Consultation on amendments to the Mental Health Legislation in the event of a Civil Emergency 
or Influenza Pandemic: Inclusion Scotland Response
Question 1: Do you agree with the Level 1 and Level 2 approach taken within this consultation paper?
No. Inclusion Scotland are a national network of disabled people’s
organisations and disabled individuals.  We have concerns that the

consultation paper fails to spell out in sufficient detail exactly when the 

Level 1 and Level 2 approaches would be applied. 
Inclusion Scotland would require far more information to be provided about

the level of pandemic and the emergency powers to be utilized before

feeling comfortable in answering this question. We are very concerned that

these powers might be invoked at quite a low level of staff absence and 

thus be more likely to remain in force for some considerable time 

Inclusion Scotland does not believe that the proposals sufficiently protect

the rights of those with learning difficulties or mental health issues and may

thus deprive disabled  people of their liberty by the use of draconian
powers with few inbuilt safeguards. 

Inclusion Scotland are also concerned that the proposed Government

response to an emergency of this type seems restricted to mental health 
services.  We believe that a unified approach covering all vital services is

required instead.
Question 2: What are your views on the proposals contained within the

consultation paper in relation to the Level 1 regime?
Inclusion Scotland are extremely concerned that the proposals seem to abandon the key Millan principle of “service user” (i.e. disabled people’s) involvement.   The proposals also seem to be contrary to Articles 5 (the right to liberty) and/or Article 6 (right to a fair trial) of the ECHR. 
The Government seems intent on disposing with patients’ right to a fair trial in which they have fully participated despite the fact that this could result in lengthy periods of detention. 
Inclusion Scotland believes that delays in convening hearings is much preferable to depriving disabled people of their liberty on the flimsiest of grounds and where they have had no real opportunity to state their case.  We believe that if these proposals are implemented they will lay the Government open to numerous Human Rights claims which would otherwise be completely avoidable. 
Question 3: What are your views otherwise on the proposals contained within the consultation paper in relation to the Level 2 amendments for (a) civil patients and (b) forensic patients?
Inclusion Scotland views the Level 2 proposals, like those in Level 1 -  that is as serious threats to the rights of individuals under both European law and domestic law.  No one, regardless of the category of patient, should unnecessarily be deprived of their liberty and a fair procedure in which they have the right to personal representation is the only way of ensuring that it has not occurred unnecessarily.

In addition Inclusion Scotland believes that the independent status of the Mental Welfare Commission would be seriously compromised by the proposals to give it additional powers.
Question 4: Are there other changes that we should consider in respect of the mental health legislation that would in your view be required in the event of a pandemic?

Inclusion Scotland believes that a flu pandemic is likely to be UK wide and its impact is also likely to be felt across several vital services (e.g. Police, Fire, Health, Criminal Justice, Education etc.) at once.  Therefore it might be more appropriate to use the wider overarching powers contained within the Civil Contingencies Act 2004 whilst continuing to give due regard to the principles of a fair trial and avoiding the unnecessary deprivation of disabled people’s liberty. 
