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The UN Convention on the rights of persons with disabilities

Introduction

I am grateful for the invitation to join you at this meeting of the Scottish Parliament Cross Party Group on Human Rights, all the more so as it affords the opportunity to discuss the UN Convention on the Rights of Persons with Disabilities, which I will refer to as the ‘Convention’ from this point forward.

I hope you will forgive my beginning with formalities, but I am duty-bound to spell out that I am speaking in an individual capacity and that my remarks are all based on information that is in the public domain.

Having spent the best part of 20-years lobbying, theorising and writing about disabled people’s civil and human rights, I confess that I have struggled to decide how best to reduce this to a 20-minute presentation that, hopefully, offers something for each of you.

My response has been to address the subject with what I hope will be adequate attention to:

1. The background to the emerging disability and human rights dialogue, including the nature and extent of abuse;
2. The UN Ad Hoc Committee process;
3. Where we are now, and
4. Where we might usefully aim to be in 2009.

Background to a disability dialogue

The need for a thematic convention and disabled people’s response

That UN human rights instruments apply to all human beings – that they are universal – is acknowledged by the UN Charter: 

‘… the promotion and encouragement of respect for human rights and fundamental freedoms is an undertaking to be carried out for all.’

Subsequently, the Vienna Declaration
 confirmed that disabled people are included within the protection afforded by the International Bill of Human Rights;
 Article 63 of the Declaration states: 

“The World Conference on Human Rights reaffirms that all human rights and fundamental freedoms are universal and thus unreservedly include persons with disabilities.  Every person is born equal and has the same rights to life and welfare, education and work, living independently and active participation in all aspects of society.  Any direct discrimination or other negative discriminatory treatment of a disabled person is therefore a violation of his or her rights.”

Whatever the rhetoric, experience - and more recently, empirical evidence - has made it abundantly clear that the human rights of disabled people are inadequately respected, as the UN’s own reports have repeatedly shown.

Disabled people and our representative organisations have supplemented UN reports with evidence of our own; for example, in a project whose roots can be traced to the Independence ’92 Conference, in Vancouver, Canada,
 Disability Awareness in Action [DAA] launched - in 1999 - a database of verifiable infringements of disabled people’s human rights, measured against the Universal Declaration of Human Rights.  

In a pattern that will be recognised by many of you, despite the innovation and relevance of DAA’s database of abuse, the project faltered - for lack of adequate resources - just 3-years after its launch, but continued for another 2-years, largely thanks to the voluntary efforts of those involved.

The most recent report on the DAA Human Rights Database summarised material entered at as at 19 October 2004 and included cases occurring since 1990.   At that time, the Database contained 2,248 cases, affecting at least 2,219,150 disabled people. I should emphasise that these figures significantly under represent the scale of the problem.

The most alarming statistic revealed by the Database was the number of cases resulting in the death of the victim. In October 2004, 250 cases documented the death of at least 305,229 disabled people, as a direct result of human rights abuse.  In line with findings in previous years, the evidence showed that almost 14% of victims listed on the Database had died as a result of abuse.

Article 5 of the Universal Declaration of Human Rights (1948) – addressing torture, cruel, inhuman and degrading treatment or punishment – remained the abuse about which DAA received most reports.  Breaches of Article 5 had affected at least 426,032 disabled people, a staggering 34% of cases recorded on the database.  

Looking at the numbers of identifiable victims - rather than the number of cases - provides equally chilling statistics: although the Article 26 ‘right to education’ was denied to 35%, Article 3 – the ‘Right to life, liberty and security of the person’ affected a little over 28% of identifiable victims, while the Article 5 Prohibition of torture affected 19%.

Despite the elaboration of an international human rights instrument in favour of disabled people, I feel duty bound to emphasise that an understanding of the extent and nature of abuse endured, to say nothing of the elaboration of adequate indicators of risk, remains woefully inadequate.  This is not to criticise the adoption of the Convention by the UN, or its ratification by 41 Member States, merely to emphasise that we are engaged in an enterprise whose borders are not only unclear but, arguably, entirely uncharted.

Whilst acknowledging the pressing need to better understand the issues at hand, I should emphasise that the scale of the problem is sufficiently clear to demand immediate action.  As the DAA Database – and innumerable media reports since – indicate, disabled people simply cannot afford delays in implementation, even to allow the international community - or individual states - to conduct studies.  

We may be starting the process with one hand tied behind our backs, but the human cost of delay - no matter how laudable the reasons - is simply too great to brook further prevarication.  Furthermore, whilst it is entirely appropriate to emphasise the work required in the majority world, it would be dangerous to assume that there is nothing that need be done here.  Thirty-four per cent of the cases recorded on the DAA Database occurred in Western Europe. 

The Ad Hoc Committee

On the 19th December 2001, the UN General Assembly adopted Resolution 56/168, on a ‘Comprehensive and integral international convention to promote and protect the rights and dignity of persons with disabilities’.  

Paragraph 1 of the Resolution called for the establishment of:

… an Ad Hoc Committee, open to the participation of all Member States and observers of the United Nations, to consider proposals for a comprehensive and integral international convention to promote and protect the rights and dignity of persons with disabilities, based on the holistic approach in the work done in the fields of social development, human rights and non-discrimination and taking into account the recommendations of the Commission on Human Rights and the Commission for Social Development;

As a result of that Resolution – and continued support for its objectives from most of the international community – there were eight formal sessions of the Ad Hoc Committee,
 beginning on 29 July 2002 and concluding on 5 December 2006, supplemented by a Working Group to make initial proposals for the text of the Convention in January 2004.  The final text of the Convention was passed from the Ad Hoc Committee to the UN General Assembly on 5 December 2006.  

On 13 December 2006 the UN General Assembly adopted, by consensus, the Convention on the Rights of Persons with Disabilities and its Optional Protocol, a separate but necessarily linked instrument that deals with aspects of a new ‘Committee on the Rights of Persons with Disabilities’, including individual communications.

The Convention

The 50 articles comprising the Convention provide, Member States insist, the additional means required to ensure that disabled people could enjoy their human rights, on an equal basis with others.  The Convention does not create new or free-standing rights, although it is not entirely clear how confidently this assertion will continue to be made or for how long, precisely because a significant part of the text might be thought of as indicating ‘reasonable adjustments’ and additional measures required to ensure that the objects and purposes of the Instrument can be met (see, for example, Article 8: Awareness-raising and Article 9: Accessibility).

In summary, the Convention specifically provides that its purpose:

...  is to promote, protect and ensure the full and equal enjoyment of all human rights and fundamental freedoms by all persons with disabilities, and to promote respect for their inherent dignity.

(Article 1 - Purpose)

Regrettably in my view, the Ad Hoc Committee felt compelled to delimit the protected class, but has done so in an ungainly fashion.  Preambular paragraph (e) recognises: 

... that disability is an evolving concept and that disability results from the interaction between persons with impairments and attitudinal and environmental barriers that hinders their full and effective participation in society on an equal basis with others,

So far so good, but few States treat Preambular text as having any legal effect, so the addition of a definition, confusingly in Article 1 – which deals with the purpose of the Convention, before moving to other definitions in Article 2 – is less than ideal:

Persons with disabilities include those who have long-term physical, mental, intellectual or sensory impairments which in interaction with various barriers may hinder their full and effective participation in society on an equal basis with others.

(Article 1 - Purpose)

It should be emphasised that the inclusion of such a definition was not merely at the behest of States Parties, but was actively sought by many of the disabled people present at the relevant session of the AHC.  It is to be hoped that this definition will not, unlike the Americans with Disabilities Act and the Disability Discrimination Act, provide an evidentiary barrier that must be crossed before there can be any consideration of the circumstances complained of, not least because none of the essential elements within the ‘disguised definition’ are, themselves, defined within the Convention.

Article 3 states that the General principles of the Convention are:

(a) Respect for inherent dignity, individual autonomy including the freedom to make one’s own choices, and independence of persons;
(b) Non-discrimination;
(c) Full and effective participation and inclusion in society;
(d) Respect for difference and acceptance of persons with disabilities as part of human diversity and humanity;
(e) Equality of opportunity;
(f) Accessibility;
(g) Equality between men and women;
(h) Respect for the evolving capacities of children with disabilities and respect for the right of children with disabilities to preserve their identities.
Subsequent articles address, inter alia:

· Women with disabilities - Article 6
· Children with disabilities - Article 7
· Accessibility - Article 9
· Right to life - Article 10
· Situations of risk and humanitarian emergencies - Article 11
· Equal recognition before the law - Article 12
· Access to justice - Article 13
· Liberty and security of person - Article 14
· Freedom from torture or cruel, inhuman or degrading treatment or punishment - Article 15
· Freedom from exploitation, violence and abuse - Article 16, and
· Liberty of movement and nationality - Article 18.

It should be noted that the UK took an active role in negotiation of the Convention and, to its credit, was amongst the first States to include a disabled person in their official delegation.  Importantly, that disabled person was the nominee of organisations of disabled people, rather than the Government, and I had the honour of representing disabled Britons from the Second Session of the Ad Hoc Committee.
  

The UN Enable web site
 contains a wealth of information on the Convention and the background to it, including extensive negotiation archives,
 so I do not propose to go into any great detail about the process here.

It is, I think, vital to acknowledge that the elaboration of the Disability Convention set new standards for civil society engagement at the UN.  Indeed, so radical were the changes to the UN’s usual way of doing business, more than one national delegation expressed the hope, during the early sessions of the Committee, that our participation would not set a precedent.  The fact is, of course, that it has and it is to be hoped that others will benefit from the more open and transparent process won by disabled people.

Although the UN has a certain mystique, I am not convinced that our efforts with the Ad Hoc Committee were, in any material way, different to the negotiation that our organisations routinely undertake on a local, national or regional level.  I certainly reject the notion that the elaboration of the Convention was distinct from the activism and campaigning that has long been the hallmark of our movement.  We had to adapt our methods to the setting but, as we discovered early in the first Ad Hoc Committee Meeting, negotiation sometimes needs additional and more radical methods of promoting progress.  

I hope that you will forgive my stating what may be obvious, but we were engaged in a political, rather than a strictly legalistic, process at the UN.  It is certainly the case that technical expertise was required at the drafting stage but, for much of the process, the Ad Hoc Committee remained locked in the political exercise of mediating competing, sometimes antagonistic, ideas about what a Convention should – and could – include.

It is, I suspect, always the case that hindsight sharpens our critical faculties and, whilst it is true that the final text of the Convention evidences compromise and, in a few cases, woolly thinking, I would have to say that the text remains an impressive achievement, which provides ample ‘sign-posting’ of the measures necessary to better ensure disabled people’s equal enjoyment of human rights.

Where we are now

The UK signed the UN Convention on the day on which it was opened for signature: 30 March 2007, but it has not signed the Optional Protocol nor has either instrument been ratified by the UK.

As of 24 November 2008, the Convention had been signed by 136 of the 192 UN Member States; there have also been 79 signatories to the Optional Protocol, 41 ratifications of the Convention and 25 ratifications of the Optional Protocol.  

Whilst it is true that few EU Member States have ratified the Convention, Austria, Hungary, Slovenia and Spain have done so.  Anne McGuire, the previous Minister for Disabled People, had expressed the hope that the UK would ratify before the end of 2008; however, whilst presenting oral evidence to the Joint Committee on Human Rights
 her successor, Jonathan Shaw, announced that this aspiration could not now be met and he is hoping for ratification by the spring of 2009.
I do not believe that the Government has finally settled its position on reservations and interpretative declarations to be entered at ratification, but statements in the public domain – most recently by Jonathan Shaw at a hearing of the Joint Committee of Human Rights on 18th November – indicate that the following areas are being considered:
· Article 12.4 (legal capacity) –  the Department of Work and Pensions are considering a reservation in respect of the need to review arrangements for benefit appointees;

· Article 18, ‘Liberty of movement and nationality’ – The Home Office seems likely to insist on a reservation in order to retain the right to apply immigration rules and the power to introduce wider health screening in the future.

· Article 24, ‘Education’ – it would appear that the UK is likely to enter an interpretative declaration to recognise that the general education system in the UK includes a range of provision, including mainstream and special schools, and believe there is also the possibility of a reservation in respect of disabled children whose needs are best met through specialist provision, which may be some way from their home.  

 
· Article 27, ‘Work and employment’ – the Ministry of Defence has indicated that it intends to enter a reservation in respect of the Armed Forces, reflecting the EC Framework Directive Employment [2000/78/EC] and the Disability Discrimination Act.  I think I am right in saying that this has been explained in relation to the need to maintain ‘combat effectiveness’.

As you may be aware, a Coalition of NGOs is seeking ratification of the Convention, by the UK, without any reservations.  Whilst it is undoubtedly the case that the Coalition has done a marvellous job of focussing attention on the Convention and the UK’s position in relation to it, I fear that they will soon be forced to decide between ratification in the foreseeable future and their goal of no reservations; the achievement of both seems unlikely.  This is not to say that we should not press the Government to remove reservations after ratification – the route proposed by the EHRC – and I would certainly encourage organisations to seek the rapid withdrawal of any and all reservations as soon as possible after ratification.

Before and during the recent Joint Committee on Human Rights hearing, there have been accusations that the Government has been too secretive in its preparations for ratification.  Whilst I have no desire to be viewed as an apologist for the Government, I confess that I am not entirely convinced that I understand the basis for such claims.  It is certainly true that there has, to date, been little engagement with representative organisations of disabled people, but an essential element of the implementation process must be increasing awareness of the need for the Convention and the means of implementing it within Whitehall and across the devolved administrations (more of which later).  

The Convention, if nothing else, evidences an acknowledgement that disabled people do not enjoy equal access to human rights and, to be frank, I am not unduly concerned about the processes of increasing awareness of, or establishing the means to implement, the Convention across Government prior to ratification.   It is inevitable – and preferable – that this process highlights areas of law and policy that need to be addressed.  I do care, passionately, about how effective that process has been and, once the UK has ratified, we must assess its compliance with the Convention obligations with a critical eye.

In relation to the Article 33 (1) duty to: ‘designate one or more focal points within government for matters relating to the implementation of the present Convention’, I understand that it is intended that the Office for Disability Issues [ODI] will provide the designated focal point across the UK.  However, it has also been proposed that there should be additional ‘focal points’ in each of the Devolved Administrations – the Scottish Executive’s Equality Unit in the case of Scotland – although I am not at all sure that they will also be formally designated within the terms of Article 33.

Article 33 (1) also requires States to: ‘give due consideration to the establishment or designation of a co-ordination mechanism within government to facilitate related action in different sectors and at different levels’, so there is clearly a need to work with government – here and in Westminster – to ‘flesh out’ the nature of such ‘co-ordination’ mechanisms and the role of NGOs, especially representative organisations of disabled people, in establishing them.

Article 33 (2) requires that:

States Parties shall, in accordance with their legal and administrative systems, maintain, strengthen, designate or establish within the State Party, a framework, including one or more independent mechanisms, as appropriate, to promote, protect and monitor implementation of the present Convention. When designating or establishing such a mechanism, States Parties shall take into account the principles relating to the status and functioning of national institutions for protection and promotion of human rights.

With particular regard to Scotland and the ‘independent mechanisms’ required by Article 33 (2), my understanding is that it has been necessary for the Scottish Executive to lay an order before the Scottish Parliament to specify the Disability Convention, for the purposes of Section 9 of The Scottish Commission for Human Rights Act 2006, and that this order was made on 5 November 2008.

The way is now clear for the Scottish Commission for Human Rights [SCHR] to conduct inquiries into the policies and practices of public authorities and institutions in relation to the human rights contained in the Convention [in accordance with the duties and powers given to the SCHR by the 2006 Act], although one suspects that it will take some time for the processes to be finalised and, once again, I am sure that NGOs can provide essential assistance, experience and support in mapping out the most suitable means to ‘promote, protect and monitor implementation’ of the Convention.

There are similar roles for the Commissions in Wales and Northern Ireland and, as the Equalities and Human Rights Commission will provide the UK’s principal ‘independent mechanism’, one must assume that we will also see proposals for effective inter-NDPB [non-departmental public bodies] collaboration in due course.

Where we might usefully aim to be in 2009

I have only just mentioned some of the practical issues that will need to be resolved, ideally before the UK ratifies the Convention or, at the very least, soon afterward.  

Article 33 (3) requires that:

Civil society, in particular persons with disabilities and their representative organizations, shall be involved and participate fully in the monitoring process.

There is, therefore, a clear and pressing need for NGOs to play a full role in the establishment of effective mechanisms for the promotion, protection and monitoring of implementation of the Convention; indeed, it is difficult for me to conceive how such mechanisms could be effective without such involvement.  One suspects that commissions’ enthusiasm for – and understanding of – an adequate role for NGOs will not be identical throughout the UK, so there is likely to be room for negotiation and encouragement.

Whilst it is vital that organisations operating within the ‘Devolved Administrations’ work with their own human rights commission, there is also, I would suggest, an equal need to inform the work of the Equalities and Human Rights Commission and to co-operate with disabled people’s organisations in other parts of the UK, if for no other reason than that reports to the Committee on the Rights of Persons with Disabilities will be made for the UK as a whole.

I am only too well of the difficult constraints under which so many of our organisations operate – indeed, the extent to which our organisations rely on unpaid volunteers – but I am optimistic that we will be in a position to establish a UK-wide consortium of organisations who will contribute to the implementation process and, if necessary, provide authoritative ‘shadow reports’ to the Committee on the Rights of Persons with Disabilities.  No matter how efficient the EHRC and the national commissions, we absolve ourselves of responsibility to monitor implementation at our peril.

Finally, because I fear that I have already set a challenging agenda for change, I would like to see NGOs – in concert with government agencies and separately – increase awareness of the Convention, particularly amongst disabled people.  Whilst the Convention has been my constant companion for 6-years, it is sobering to see how little attention this long-overdue instrument has had in the national media or NGO web sites and bulletins.  At the very least, we need to demystify the Instrument so that its precepts are meaningful for disabled people in their interaction with agencies of the state.

Thank you for the invitation to join you here today; in view of the Government’s recent announcement about the revised schedule for ratification, the invitation is certainly timely: it seems inevitable that engagement with NGOs will rapidly increase in the weeks ahead and I sincerely hope that your organisations will be in a position to inform and influence such engagement.

Thank you.
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Article list - Convention on the rights of Persons with Disabilities
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	Article 10
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	Situations of risk and humanitarian emergencies
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	Equal recognition before the law
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	Access to justice
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	Liberty and security of person

	Article 15
	Freedom from torture or cruel, inhuman or degrading treatment or punishment

	Article 16
	Freedom from exploitation, violence and abuse

	Article 17
	Protecting the integrity of the person
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	Liberty of movement and nationality
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	Article 20
	Personal mobility
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	Freedom of expression and opinion, and access to information
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	Article 23
	Respect for home and the family

	Article 24
	Education
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	Article 26
	Habilitation and rehabilitation

	Article 27
	Work and employment

	Article 28
	Adequate standard of living and social protection

	Article 29
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	Article 30
	Participation in cultural life, recreation, leisure and sport

	Article 31
	Statistics and data collection

	Article 32
	International cooperation

	Article 33
	National implementation and monitoring

	Article 34
	Committee on the Rights of Persons with Disabilities

	Article 35
	Reports by States Parties

	Article 36
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	Article 37
	Co-operation between States Parties and the Committee

	Article 38
	Relationship of the Committee with other bodies

	Article 39
	Report of the Committee

	Article 40
	Conference of States Parties
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	Depositary

	Article 42
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	Article 43
	Consent to be bound

	Article 44
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	Article 45
	Entry into force

	Article 46
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	Amendments

	Article 48
	Denunciation

	Article 49
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	Article 50
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The full text of the Convention and Optional Protocol is available on the UN Enable web site, at http://www.un.org/disabilities/default.asp?navid=12&pid=150
� 	Adopted by the World Conference on Human Rights on 25 June 1993.


�	There are five elements to what is usually described as the “International Bill of Human Rights” that together comprise an authoritative interpretation of the human rights clauses of the UN Charter.  They are: the Universal Declaration of Human Rights (1948) the International Covenant on Economic, Social and Cultural Rights (1966), the International Covenant on Civil and Political Rights (1966) and its two Optional Protocols (1966 and 1989).


�	See, for example, Erica-Irene Daes, Principles, Guidelines and Guarantees for the Protection of Persons Detained on Grounds of Mental Ill-Health or Suffering from Mental Disorder, New York: United Nations, 1986 (Sales No. E.85 XIV.9); Leandro Despouy, Human Rights and Disabled Persons, New York: United Nations 1993 (Sales No. E.92.XIV.4); Bengt Lindqvist, Monitoring the Implementation of the Standard Rules on the Equalisation of Opportunities for Persons with Disabilities, New York: United Nations, 1997, Document A/52/56 and Monitoring the Implementation of the Standard Rules on the Equalisation of Opportunities for Persons with Disabilities, New York: United Nations, 2000, Document E/CN.5/2000/3; Dimitris Michailakis, Government Action on Disability Policy: A Global Survey, Stockholm: Office of the United Nations Special Rapporteur on Disability, 1997.


�	Over 2,000 delegates at the Independence ’92 Conference, in Vancouver, Canada, called on Disabled Peoples’ International [DPI] to investigate the possibility of launching a human rights watch system, loosely based on the Amnesty International model.  


�	Primarily because systemic abuse is often recorded in broad percentage terms, rather than precise figures, and because of the substantial difficulties associated with evidence gathering. The difficulties associated with such evidence gathering are summarised in Richard Light, A Real Horror Story: the Abuse of Disabled People’s Human Rights, London: Disability Awareness in Action, 2002.


� 	First Session, 29 July to 9 August 2002


	Second Session, 16 to 27 June 2003


	Working Group on convention, 5 to 16 January 2004


	Third Session, 24 May to 4 June 2004


	Fourth Session, 23 August to 3 September 2004


	Fifth Session, 24 January to 4 February 2005


	Sixth Session, 1 - 12 August 2005


	Seventh Session, 16 January to 03 February 2006


	Eighth Session, 14 - 25 August and 5 December 2006


� 	It seems likely that the Committee on the Rights of Persons with Disabilities will eventually be called upon to define or clarify one or more of the following elements of the definitions: ‘long-term’, ‘physical’, ‘mental’, ‘intellectual’ and ‘sensory impairments’ and when and upon what terms their ‘interaction’ with, potentially, specific barriers may be thought of as ‘hindering the ‘full and effective participation’ in society ‘on an equal basis with others’.


� 	A list of Articles and their subject matter is included at the end of this paper.


� 	Whilst attending the First as the Delegate for Disabled Peoples’ International [DPI]


� 	http://www.un.org/disabilities/


� 	http://www.un.org/disabilities/default.asp?navid=24&pid=1423


� 	On Tuesday 18 November 2008.






