Inclusion Scotland’s response to consultation on
Public Sector Equality Duty Specific Duties
Background: Inclusion Scotland (IS) is a consortium of disabled peoples' organisations and individual disabled people. Currently over 30 organisations of disabled people and over fifty individual disabled people are members. Inclusion Scotland’s main aim is to draw attention to the physical, social, economic, cultural and attitudinal barriers that affect disabled people’s everyday lives in Scotland and to encourage a wider understanding of those issues. 
Inclusion Scotland consulted widely with its membership before responding to the consultation.  Responses to the consultation were sought through our Contact 100 network and via a round-table discussion event. In addition Inclusion Scotland took into account the views expressed by disabled people and their organisations at consultation events on the Equalities Duty organised by the Scottish Government, the EHRC and SCVO. 

Question 1: Do you think that it would be helpful to have in place specific duties to assist in the delivery of the Equality Duty?

Yes.  Inclusion Scotland believes that this can only assist in delivering the general duty.

Disabled people should be able to hold public bodies to account and measure their progress.  Creating specific duties which are genuinely “SMART” will assist disabled people in this process by setting objectives which are clear, realistic, measureable and achievable.

Question 2: Do you think the criteria set out at paragraph 4.4 are the right criteria for considering whether a public authority should be subject to the new specific duties?

The Minister for Communities, Alex Neil MSP, has previously stated (when giving evidence to the Scottish Parliament’s Equal Opportunities Committee in June 2009), that in the view of the Scottish Government, the general duty should apply to all Scottish public authorities. Inclusion Scotland strongly agrees with the approach advocated by the Minister. 
Inclusion Scotland further believes that all bodies performing a public function should be covered by both the general and specific duties. Otherwise it will not be possible for disabled people to hold them to account in how they are performing in applying the general duty.  

As only public authorities which are specifically listed in the Equality Act can be subject to the specific duties we would ask that the Scottish Government seeks to amend the current list given in the Equalities Bill to ensure that those bodies which are carrying out public functions are included. Inclusion Scotland is strongly of the belief that in particular Registered Social Landlords (such as GGHA) which are obviously carrying out important public functions should be included in the list.
Question 3: Do you think the new specific duties should be imposed on all Scottish public authorities which are subject to the general duty, provided it is reasonable and practical for them to fulfil the requirements?
Inclusion Scotland believes that the specific duties should be imposed on all Scottish public authorities subject to the general duty. We do not believe in imposing the further condition of where this is “reasonable and practical”. This would supply a ‘get out’ clause from their equalities duties for many public authorities on the grounds of cost or resources which we do not believe they should be given. 
At the very least all public authorities currently subject to the specific duties should continue to be subject to them.  In addition audit and inspection bodies and independent, or private sector, organisations carrying out public functions (e.g. RSLs and Culture & Sport Glasgow) should also be subject to the specific duties.
There have already been moves by a number of Local Authorities to create arms length organisations to carry out specific functions. Unless these organisations are subject to the general and specific duties it will become increasingly difficult for disabled people, or even the Government, to hold them to account for their equalities performance. As the trend to using arms length providers is likely to increase significantly as budgets are reduced due to public spending cuts it might be possible for public bodies to escape their equalities duties altogether by shifting functions to arms length providers.  To ensure that the general and specific duties continue to be effective therefore Inclusion Scotland believes that arms length providers must also be covered by the specific duties.
Inclusion Scotland believes that Community Planning Partnerships should also be covered by the specific duties.  We understand that there are legal obstacles to this but believe that such important planning bodies should not be absolved of equalities considerations in carrying out their role.  
Inclusion Scotland would ask that the Minister considers providing detailed guidance to Partnerships covering what the Government expects of them in terms of equalities. This should include the Partnerships’ commitment to subjecting their work to equalities impact assessments and the setting of equalities targets.
Question 4: Is it appropriate to link the new public sector equality duty specific duties to either the Scottish or local government electoral cycle? (For example, linking the setting, reviewing and reporting on equality objectives to electoral cycles)

No. Inclusion Scotland understands the reasoning behind this suggestion but are forced to reject it on several grounds.  Firstly it potentially politicises equalities considerations when we would hope that there is currently broad cross party consensus to progress the equalities agenda. Secondly the electoral cycles of Scottish and Local Government will not coincide in future nor are the majority of public bodies covered by the general duty local authorities or even subject to elections. Finally it is unclear what would happen in the event of an extra-ordinary general election where a Scottish Government was defeated on an issue of principle and no other party could muster sufficient support to form a Government.

Question 5: Should public authorities be encouraged to mainstream equality, with reference to all the proposed protected characteristics, across their services and functions?

Yes. Mainstreaming of equalities is necessary to ensure that it informs all aspects of policy development, service planning and delivery.  However mainstreaming also has the potential to result in equalities considerations being more or less ignored.  Evidence suggests that where public bodies are not required to build equalities into their planning work it simply does not happen. Where something is everyone’s responsibility it is also no-one’s in particular. Safeguards should be built into the specific duties to try to ensure that equalities are placed at the centre of public bodies work rather than neglected through ignorance.
Question 6: How might public authorities best demonstrate they are mainstreaming equality in relation to all the proposed protected characteristics? For example, through reporting on progress.

By building equalities into their corporate business plan public bodies would both demonstrate the importance accorded to the issues and be forced to assess the equalities impact of all their strategic policies and day-to-day work. 
Therefore as well as reporting on progress public authorities should also be required to set out their equalities ‘SMART’ objectives and the actions they will take to meet the general duty in their business plan.

Question 7: With reference to the relevant evidence and to wider public authority general Equality Duty obligations, do you think that setting equality objectives would help public authorities to focus their response to the general duty? Should equality objectives setting cover all protected characteristics, or not?

Yes. Inclusion Scotland strongly believes that setting equality objectives would assist public authorities to adhere to the general duty. Such objective setting is already a part of the current disability duty.  Our member organisations believe that, though by no means perfect, it has already brought benefits in terms of greater consideration of, and action on, barriers to disabled people’s full participation in community life. 
As stated earlier we believe these should be SMART objectives to ensure that real, measureable progress is achieved.  Inclusion Scotland believes that objectives should be set for all the protected characteristics otherwise there is a danger that those who ‘shout the loudest’ will secure all the resources for action. 

Disabled people had no protection in law for some 20 years after gender and race discrimination had been acknowledged and addressed. Other protected groups have waited even longer for legal recognition of the denial of their human rights. Inclusion Scotland wishes to see all inequalities addressed and not just those which are fashionable or more successful in lobbying.
Inclusion Scotland also believes that public bodies should be obliged to set out what actions they will take to achieve their stated objectives. The smallest voluntary organisation which sought Government funding would be required to demonstrate not only that they had objectives but how they intended to achieve them.  Surely the same requirement should be placed on public bodies which receive millions of pounds in public money? Such a requirement would also allow disabled people to identify what that body was doing to address the discrimination and barriers that they face thus increasing transparency and accountability.
Inclusion Scotland would also support an evidence-gathering duty. We believe that public authorities should be required to collect, analyse and act on the evidence gathered on protected characteristics.  

It is only when the scale of a problem is known, and acknowledged, that appropriate policies and resources can be developed to deal with it. Evidence can also be used as a baseline against which progress can be measured. 
Inclusion Scotland believes that an evidence gathering duty would also act as a safeguard to ensure that the mainstreaming of equalities was genuine. As pressure grows on public finances many public bodies may be less willing to devoting resources to evidence gathering and a specific duty to carry out such work is therefore necessary to ensure that the evidence public bodies rely on is robust, consistent, comprehensive and, perhaps most importantly, current.
Inclusion Scotland believes that both qualitative and quantitative data should be used.  As local data sources may be poor or non-existent, this should include evidence collected through engagement with and involvement with groups from the various equalities strands as well as surveys, monitoring and use of disaggregated national data sources etc. 

Question 8: Do you think equality objective setting should be linked to the corporate and/or business planning mechanisms of public authorities?
Yes. Inclusion Scotland strongly supports this proposal. The integration of equalities objective setting and business planning should assist mainstreaming and ensure that the equalities agenda is genuinely at the heart of public authorities’ planning and activities. This would also reduce duplication of effort.  

Question 9: How do you think public authority equality objectives should be publicised?

Public authorities’ equalities evidence, their equalities objectives, and the actions they are taking to achieve them, should all be made available in a single easily accessed document in a variety of accessible formats and community languages (e.g. Easyread, Braille, Gaelic, Urdu, BSL). This will aid transparency and accountability. Where this document is large it would also be useful for a summary version to be produced setting out objectives and priorities for action.
Question 10: Do you think that public authorities should be required to review their objectives every four years in order to fit with the electoral cycles of Scottish or local government?

No. As stated above Inclusion Scotland does not agree with the proposal to synchronise equalities duties and electoral cycles. Reviews carried out every three years would seem to fit better with the business planning and budget cycle.

Question 11: Do you think public authorities should be required to report on progress?

Yes. If they were not required to report on progress it would be impossible to hold public authorities to account.
Question 12: How frequently should public authorities be required to report on progress?

Inclusion Scotland believes that public authorities should be required to report annually on progress towards equalities objectives. Annual reporting would aid transparency and better enable disabled people to hold public authorities to account. Inclusion Scotland recognises that it will be difficult to measure and report on progress in some areas on an annual basis but nevertheless believes that this is a reasonable period around which to base reviews of progress.

Question 13: Should reporting on progress be linked to existing processes such as business planning?
Yes.  Equalities reporting could then be aligned with a public authority’s existing reporting system. 

This would avoid unnecessary duplication of effort and ensure that equalities were mainstreamed as an integral part of an organisation’s broader objectives. Inclusion Scotland believes that whatever process is finally settled on it should be a requirement for authorities to provide regular reports on progress towards meeting the general duty.
Question 14: Do you think the Government should prescribe in legislation how Scottish public authorities should report?

Not necessarily prescribe but they should provide guidelines that ensure that authorities report in a consistent, relevant and accessible way.  Without such guidelines there might be a lack of transparency making it difficult to compare the performance of like-authorities (e.g. different health boards, local councils, etc.) or for disabled people and others to hold them properly to account. 

Question 15: The current gender specific duties require public authorities with 150 or more employees to publish an equal pay statement and report on that statement. Do you think this requirement should continue in the new specific duties?
Yes the requirement to publish a statement should continue but Inclusion Scotland does not believe that the “150” employee benchmark has any merit. Currently several important existing public bodies in Scotland have fewer employees and if the trend towards outsourcing of service provision continues (as seems likely given the scale of proposed public sector budget cuts) then this duty will effectively be neutered. 
Question 16: Do you think that there would be value in public authorities with 150 or more employees reporting on their gender pay gap?
Inclusion Scotland notes that all employers, both public and private sector, with more than 10 full time employees are required to monitor and report on their work force composition in Northern Ireland. We would prefer all if the same criteria was used in Scotland. 
Inclusion Scotland also believes that reporting in itself is insufficient to overcome entrenched inequalities in pay and grading. Therefore not only should public authorities be under a duty to report on any gender pay differences within their workforce but they should be required to take action to address them. 

Question 17: If the gender pay gap is to be reported upon, what method do you think should be used to calculate the gender pay gap?
The average (or mean) salaries of men and women should be contrasted. The median, used by the Office for National Statistics, would tend to obscure the fact that women were concentrated in the lowest grades whilst predominantly males filled the most senior posts. 
Question 18: Do you think public authorities with 150 or more employees should be required to include information on the concentration of women and men in particular grades and in particular occupations (occupational segregation)?
Yes but for all public authorities with more than 10 staff. Inclusion Scotland also believes that similar monitoring of job segregation within workforces – whether based on gender, race, age or impairment - should also take place – with authorities required to identify actions which will redress identified imbalances.

Question 19: Do you think it would help public authorities to monitor progress on equality and be more transparent if they were required to publish their ethnic minority employment rate and disability employment rate?
Yes.  But public authorities should also be required to identify other priority issues such as promotion, training and retention of staff from protected groups that may also be impeding progress towards the elimination of discrimination. Because of access barriers and the failure of the education system to properly equip many disabled people for the world of work unless disabled staff  are provided with appropriate support they may leave employment or remain stuck in entry level grades. Public authorities should not only be required to report on progress but take action to address identified barriers to recruitment, retention and promotion.
Question 20: Should public authorities be asked to outline how they intend to gather information on employment rates for the other characteristics protected under the new Equality Duty?

Yes. All aspects of inequality should be addressed.
Question 21: How frequently should public authorities be required to publish information on the gender pay gap, their ethnic minority employment rate and their disability employment rate? 

Annually, together with their wider reporting on equalities.

Question 22: Should reporting on employment information be linked to other aspects of reporting on progress on equality, such as reporting on equality objectives?
Yes.  This would make equalities reporting part of their their existing annual reporting mechanisms and aid mainstreaming.

Question 23: Do you think public authorities should be required to demonstrate how they have considered the impact on equality of their policies and services?

Yes. Inclusion Scotland believes that impact assessments are crucial to ensuring that public authorities develop policies and services which reduce rather than exacerbate inequalities.
Impact assessments should not be mere tick-box processes but should require public authorities to address and mitigate negative impacts. Inclusion Scotland agrees that spending decisions should be subjected to impact assessments but only if this leads to action to address and mitigate identified negative impacts.  We also believe that impact assessments should be applied to existing as well as proposed policies. 
The current disability equality duty requires that disabled people are involved in the policy development process.  Inclusion Scotland believes that involvement will continue to be crucial to ensuring that equality impact assessments are informed by those on whom the impact will be felt.
Question 24: Do you think a public authority should only be required to demonstrate equality impact assessment of key policies and services?

Inclusion Scotland are deeply worried by this proposal.  What is, or is not, a “key” policy or service is deeply subjective and might give public authorities an “out” in terms of not mainstreaming equalities into their everyday work. It might also be the source of lengthy wrangling (potentially involving legal action) between stakeholder groups and public authorities over what is, or is not, a “key” decision. 

For example leisure and recreation facilities might not be identified as a “key” service used by disabled people.  Yet that approach in itself would be evidence of the prejudicial attitudes and unintended discrimination which negatively impact on the lives of disabled people. 
As we understand it an impact assessment tool is currently being developed by the Scottish Government and EHRC and we would hope that this could provide a better basis for determining when impact assessments should be applied.

Question 25: What information should a public body be asked to provide or publish to demonstrate that consideration has been given to the impact on equality of key proposals, policies or services? 

Inclusion Scotland believes that if impact assessments are to have any positive impact authorities should base their actions and policies on them rather than regarding them as an after-the-fact justification for policies already arrived at.  
Question 26: Should public authorities be required to take action in response to issues identified through impact assessment?

Yes. Public authorities should be required to demonstrate that they have considered all the relevant evidence available to them – including the views  and evidence presented by affected protected groups.  They should also be required to inform relevant groups (including disabled people) if they have made any changes to the proposed policy based on the groups’ evidence and involvement.  They should be required to demonstrate that their policies have been developed in line with the evidence available to them and finally they should outline how they intend to monitor and review the impact of the policy as eventually implemented.
Question 27: Do you think public authorities should have a specific duty when setting their equality objectives to take reasonable steps to involve and consult employees, service users and other relevant groups – or where appropriate their representatives – who have an interest in how the authorities carries out its functions?

Yes.  The current disability equality duty requires public authorities to involve disabled people.  If the new specific duties require less than this disabled people would regard it as a retrograde step which diminishes their rights. It is pointless to maintain that the single equality duty is a levelling up process when it is evident that disabled people’s rights are being reduced. 
Public authorities should continue to be required to involve disabled people – and not just “service users”.  Disabled people resent being identified as “service users” as all citizens are potentially users of services. In addition the criteria by which people are assessed for service provision may, in itself, exclude disabled people who wish to access the service.
Inclusion Scotland believes that the involvement of disabled people, and other protected groups, is crucial to developing policies and services that genuinely address deep-seated discrimination and inequalities. 
Disabled people are the real experts on the barriers that currently limit their life-chances and need to be involved in evidence collection; developing objectives and actions which address the inequalities identified by the evidence and in measuring the impact of policies and activity.  
Inclusion Scotland does not agree that the specific duty should be limited by introducing the concept of “reasonable steps”. This is a subjective approach which would supply a ready “get-out” clause for any public authority which did not wish to use resources on involvement. The involvement of disabled people, and other protected groups, will be even more crucial to ensuring effective equality objectives are set when organisations budgets are increasingly constrained. We also note that a multi-billion pound business (a bank) have already used the concept of what is “reasonable” to deny access to one of their branches to a disabled person.  What hope then for cash-strapped public authorities?
Question 28: Do you think that imposing specific duties on contracting authorities in relation to their public procurement activities are needed, or are the best way to help deliver equality objectives? Do you think such an approach should be pursued at this time?

Yes and yes. Inclusion Scotland strongly supports the introduction of such a specific duty. Research and European Community Directives both identify procurement as one of the most effective ways of achieving positive change in employers practices. 
Many public authorities are currently unwilling to give equalities outcomes serious consideration when procuring goods and services. This is partially due to a lack of clarity in the law and partially due to a lack of leadership at a local and national level. The introduction of a specific duty on procurement would show real leadership and increase the clarity for public authorities on where their priorities should lie. If a question mark has been placed over including a specific duty on procurement at the time of economic recession we would be forced to conclude that the equalities duty is deemed secondary to the presumed needs of business.  
Should the law requiring equal pay for men and women similarly be set to one side until business is better able to afford it?  Justice delayed is justice denied.  As public services are increasingly put out to tender the issue of equalities objectives being pursued via procurement will become increasingly crucial to ensuring that the equality duty is relevant and achieves genuine progress.
Question 30: Do you think that contracting authorities should be required to consider using proportionate equality-related award criteria where they relate to the subject matter AND performance of the contract?

Yes. If the equality related criteria relate only to the subject of the contract it is likely that the circumstances when they will be deemed relevant will be extremely limited. To be genuinely effective they must also apply to the performance of the contract.

Inclusion Scotland is in agreement with the EHRC however that the words “to consider” should be removed from the wording of this duty as they weaken its impact. Public authorities should simply be required to use equality based criteria.

Question 31: What would be the impact of a regulatory proposal aimed at dealing with suppliers who have breached discrimination law? What might be the benefits, costs and risks?
Inclusion Scotland would support a requirement that suppliers with a history of unlawful discrimination are excluded from consideration for contracts awarded by public authorities unless they can clearly demonstrate that they have taken action to eliminate the previous discrimination. As we understand it Pre-Qualification Questionnaires are already issued by public authorities to potential suppliers and these ask for details of any findings of unlawful discrimination made in the previous three years. These could be used to screen out suppliers who have previously demonstrated that they have little or no commitment to advancing equalities.   However suppliers’ contracts could also be used to advance the equalities’ objectives set by the public authority.
Question 32: What do you consider to be the role of Scottish Ministers in providing leadership on equality?
Inclusion Scotland believes that Ministers should play can, and should, play a crucial role in providing leadership. 

If Ministers demonstrate their commitment to equalities, by adopting good practice and setting an agenda where equalities are at the heart of Government policies, then they will provide leadership by example to other public bodies. 
As at present the Government should continue to report on what it has done to promote disability equality. 
However we think that the Government should go further and, through involving disabled people, should identify and set priorities for action.  By doing so the whole of the public sector, from national government and strategic bodies through to local service providers, will be working together to tackle the main barriers to disabled people’s full participation in society. 
Question 33: Should Scottish Ministers set equality priorities for the public sector in Scotland, determined jointly with local government in the spirit of the Concordat?

Yes and no! - as these are really two separate questions.  Scottish Ministers should certainly set equality priorities for the public sector but local authorities are not the only public bodies covered by the general duty – so too are NHS boards and other national bodies such as the Scottish Arts Council, Scottish Water, etc. Thus to only involve local authorities in determining priorities would be to overlook the role to be played by other strategic bodies and service providers.  Therefore some method should be found to involve all these stakeholders in the process.

However Inclusion Scotland believe that the most important actors in determining priorities are those best placed to know the greatest obstacles to achieving equality.  Those who have been disadvantaged by discrimination and prejudice – disabled people, women, black & minority ethnic people, LGBT people, older people, etc.  Therefore the national equalities priorities for disabled people should initially be set by disabled people.  Thereafter local authorities, service providers and other national public authorities can be brought in to discuss the delivery of those priorities and what are the short, medium and long-term priorities for action.
Question 34: Do you think Scottish Ministers’ equality priorities should be based on evidence and informed by reasonable and proportionate involvement of stakeholders and equality interests?

Yes and no. The equalities priorities should certainly be based on the best available evidence and the involvement of equality interests that is disabled [people, women, black & minority ethnic people, women, etc. themselves and not bodies claiming to represent their interests.  

However we do not believe that the criteria of “reasonableness” should be imposed on their involvement. 
Question 35: Should Scottish Ministers set their equality priorities at the end of the year in which the Government is elected and report on these within the electoral cycle?
No. As stated previously Inclusion Scotland opposes the tying of the duties to election cycles on the grounds that local and national election cycles are unlikely to be “in synch” and that this would tend to politicise the equalities agenda.  Equalities priorities for disabled people set by one administration should continue to be the priorities pursued by its successor if they are genuinely the priorities determined by disabled people themselves.  
Question 36: What documentation do you think should be required of public authorities to publicise their equality objectives?

Inclusion Scotland are far from certain that “equality schemes have not been the most effective markers of compliance” (extract from EHRC response to this consultation). Disability Equality Schemes have had barely any time whatsoever to bed in before they are seemingly being discarded. 
Inclusion Scotland believes that there should be a continuing requirement for public authorities to publicise their equalities objectives and the actions they plan to take to meet those objectives and to report on any progress they have made. We also believe they should set out how they have involved equalities strands in setting their objectives and prioritising action and outline the evidence their actions are based on.  Whether this is called an “Equalities Scheme” is perhaps irrelevant but it should be a single document to ensure that it is both accessible and transparent. Without this it will be extremely difficult for disabled people to hold public authorities to account.

Question 37: Do you think that the mechanism(s) – whether through a scheme or otherwise – for public authorities to publicise their equality objectives and report on progress should be left to each individual authority?
No. If every public authority reports in a different way it will be difficult if not impossible to compare their performances or even to easily find the relevant document(s).  The Government should lay down clear guidelines for public authorities to follow to ensure consistency in the method of progress reporting between authorities.
Question 38: What role should bodies with a scrutiny and improvement function in Scotland play in monitoring and improving the extent to which Scottish public authorities advance and promote equality, foster good relations between different communities and groups, and take steps to prevent unlawful discrimination?

Inclusion Scotland believes that scrutiny and improvement bodies could play a crucial role in advancing the equalities agenda and ensuring that agreed equalities priorities were being addressed. As several audit and inspection bodies are already covered by the general duty it makes common sense to make them responsible for progressing equalities by incorporating equalities monitoring into their everyday functions. It would also make sense in terms of resources by ensuring that this oversight was carried out whilst carrying out their existing scrutiny functions. 
Inclusion Scotland would strongly support the Scottish Government in making this a specific duty. 
Question 39: Should that role be set out in specific duties placed on bodies with a scrutiny and improvement function? If so, which bodies? What would you see as the costs and benefits of such an approach? Are there any risks associated?

Yes. Inclusion Scotland believes that it should apply to  the following scrutiny bodies - The Accounts Commission for Scotland; Audit Scotland; The Mental Welfare Commission; The Scottish Commission for the Regulation of Care and the Scottish Further and Higher Education Funding Council.  It should also apply to H. M. Inspectorate of Education when carrying out its role within Scotland. The benefit would be that scrutiny resources would be utilised to their maximum effect by ensuring that this equalities monitoring was carried out whilst these authorities were carrying out their existing scrutiny functions.  We can foresee no real costs or risks associated with this approach.
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