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Sex, Race and Disability Discrimination Laws Not Enforced in Scotland[image: image2.jpg]



The Public Interest Research Unit published a report on 30th August 2006 on the use of ten enforcement powers by the Disability Rights Commission, the Commission for Racial Equality, and the Equal Opportunities Commission entitled Teeth and their Use - enforcement action by the three equality commissions. 
The study, which monitored the three Commissions over more than seven years, from 1 January 1999 to 1 June 2006, discovered that the Commission have made no use at all of five of the enforcement powers and little use of the other five.

The report’s author, Rupert Harwood, said, “From the Sex Discrimination Act 1975 to the Equality Act 2006, there has been a good deal of enactment but not a great deal of enforcement.  The Commissions neglecting their enforcement powers has meant abandoning some of the most vulnerable and abused people in Britain.  

The report says that of the three Commissions, only one has ever served a ‘non-discrimination notice’ - which was the Commission for Racial Equality on the London Borough of Hackney in 2000.

The report claims that the Commissions’ neglect of their enforcement powers, along with the difficulties individuals face in taking legal action themselves, has helped ensure that the majority of discriminators get away with committing unlawful acts, and that some of the most vulnerable people in the country have been left without protection.  Of particular concern were identified incidents of racial discrimination against the elderly in a number of care homes and of individuals with learning disabilities experiencing unlawful harassment.

Some major discrimination laws were not enforced at all during the period studied. Only the equality Commissions have the power to enforce the provisions against discriminatory job advertisements, but none of them used this power.  This has made it harder for some mothers to return to work or to gain promotion.

The report isn’t all doom and gloom, as it says that looking at all Commissions together, they do appear to have performed an invaluable role, in particular, as advisers on legislative change, commissioning research, providing information and guidance to organisations and the public, and helping to keep equality issues on the political agenda.  The Commissions have also assisted a limited number of individuals to take discrimination cases to court or the Employment Tribunals.

And also, crucially, the report points out that new legislation to create the Equality Act 2006 strengthens some of the enforcement powers (and extends them to additional equality ‘strands’).  However, it also weakens or removes others; weakens the rights of individuals seeking legal assistance in discrimination cases; and gives the Lord Chancellor what appears to be excessive power to determine the situations in which the CEHR will be able to support cases under the Human Rights Act.

Sex, Race and Disability Discrimination Laws Not Enforced in Scotland
The Government appears, from its statements during debate in Parliament, to expect the CEHR to use its enforcement powers as rarely as the existing Commissions have used theirs; raising doubts as to whether the equality enactments will be any better enforced. 

The report makes the several recommendations including:  Strengthening of the Equality Act 2006; the Commissions to make proper use of their enforcement powers; the CEHR to be made more accountable; and Parliament and others to be more robust in scrutinising Commission activities and local authorities to be given powers to enforce some of the provisions in the equality enactments.
--------------------------------

Summary Tables from the Report (taken from pages 28-40)
table 1: Total use in Scotland (by the Commission for Racial Equality, the Disability Rights Commission, and the Equal Opportunities Commission) of powers common to all three Commissions   

	total for all 3 Commissions
	1999
	2000
	2001
	2002
	2003
	2004
	2005
	2006*
	total

	completed (i.e. report published) ‘named person’ formal investigations (
	none
	none
	none
	none
	none
	none
	none
	none
	0

	notices served requiring information for a formal investigation
	none 
	none
	none 
	none
	none
	none
	none
	none
	0

	non-discrimination notices served
	none
	none
	none
	none
	none
	none
	none 
	none
	0

	persistent discrimination court injunctions applied for
	none
	none
	none
	none
	none
	1(
	none
	none
	1

	discriminatory advertisements complaints to Tribunals
	none
	none
	none
	none
	none
	none
	none
	none
	0

	instructions and pressure to discriminate

complaints to Tribunals
	none
	none
	none
	none
	none
	none
	none
	none
	0


Summary Tables from the Report Continued (taken from pages 28-40)

Table 2: use in Scotland of Commission for Racial Equality's (CRE’s) powers to enforce the Race Equality Duty (which was not in-force in 1999)

	
	2000
	2001
	2002
	2003
	2004
	2005
	2006*
	total

	CRE claims for judicial review of failure to meet race equality general duty
	none
	none
	none
	none
	none
	none
	none
	0

	CRE race equality specific duties compliance notices issued 
	none
	none
	none
	none
	none
	? (
	none
	0

	CRE applications for court orders requiring compliance with specific duties 
	none
	none 
	none
	none
	none
	none
	none
	0


Notes on Tables: 

*(1) Up to 1 June 2006. 
((2) formal investigations -

(a) ‘Named person’ formal investigations are based on suspicion of unlawful acts by one or more named persons, and have different procedural requirements to ’general’ formal  investigations.

(b) There were, during this period, ‘general’ formal investigations with consequences for individuals in Scotland, such as, for example, the Equal Opportunities Commission’s (EOC’s) investigation, across Britain, into part-time and flexible working and women working below their full potential, and the Disability Rights Commission's (DRC's) investigation into access for, and inclusion of, ‘disabled’ people on the web. 
((3) The three Commissions applied for one persistent discrimination injunction between them (applied for against Lidl UK GMbH by the EOC in 2004). We have included this in the Scotland report on the grounds that Lidl has branches in Scotland, and, therefore, the action may well have had a beneficial knock-on effect for some of their employees in Scotland. 
((4) The CRE declined to provide details on one of its compliance notices - on the grounds that it was ‘an ongoing matter’. We do not know, therefore, whether it relates to Scotland (but have some grounds for suspecting that it does not).

Brief Explanations of main powers covered
Formal investigations: The Commissions have broad powers to conduct 'formal investigations' for any purpose connected with the performance of their duties. Investigations may, if the specified requirements are met, be into whether a person has committed an unlawful act. For the purposes of a ‘formal investigation‘, the Commission may serve a notice - on a named person in a ‘named person’ investigation or on any person on the written authority of the Secretary of State - requiring the provision of information. 
Brief Explanations of main powers covered continued

Non-discrimination notices: if a Commission becomes satisfied, in the course of a ‘formal investigation’, that a person has committed or is committing an unlawful act, it may serve a ‘non-discrimination notice’ on that person, which requires the person not to commit any further unlawful acts of the same kind. 

Persistent discrimination injunctions: if it appears to a Commission that, unless restrained, a person is likely to commit an act of unlawful discrimination, it may, if certain conditions are met, apply to a court for an injunction restraining him or her from so doing. The conditions are that, within the last five years, the person has been served with a ‘non-discrimination notice’ or been the subject of a finding by a court or tribunal that they have committed an act of unlawful discrimination. 

Binding agreements: only the DRC is able to enter into agreements in lieu of enforcement action.  If the Commission has reason to believe that a person has committed an unlawful act, it may enter into an agreement with that person by which ‘the Commission undertakes not to take any relevant enforcement action in relation to the unlawful act in question’ and ’the person concerned undertakes not to commit any further unlawful acts of the same kind..' and to take such action as may be specified in the agreement. 

Instructions and pressure to discriminate and discriminatory advertisements: The equality Acts make it unlawful for a person, with authority over another person, to instruct that person to do an act of unlawful employment discrimination, or to procure or attempt to procure, the doing by him/ her of any such act; and also make it unlawful to publish 'discriminatory advertisements’ for employment.  In the case of either, the Commission may present to an employment tribunal a complaint that a person has done an act which is unlawful under the relevant sections.

Judicial review of failure to meet race equality general duty: If the CRE considers that a ‘public authority’ (which includes, for example, local authorities, police forces, government departments, and schools) has not met its general race equality duty, the Commission can challenge the authority’s actions, or failure to act, by means of a claim for judicial review. 
-----------------------------------------------------------------------------------------------
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IS responds to Equality Commissions’ Inaction report
Inclusion Scotland, the only national organisation of its kind run by disabled people, is calling for stronger action to be taken by disability equality organisations in response to research which shows that disability discrimination laws are not being enforced in Scotland.

The Public Interest Research Unit launched the report in August, which has found that sex, race and discrimination legislation is not being enforced in Scotland.

IS responds to Equality Commissions’ Inaction report
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Inclusion Scotland Convenor, Dr Ann Wilson (pictured, left), says, “It comes as no surprise to us that there has been neglect of enforcement powers by the Disability Rights Commission in Scotland.  This report provides the evidence to prove what we have known for some time.

“The Disability Discrimination Act and its amendments has no teeth as long as it is not enforced.  It has been left to disabled people themselves to take legal action against discriminators.  Disabled people as a group are the least financially able to do this and would find access to legal advice difficult or impossible.

“We find it difficult to understand why it is the responsibility of the person discriminated against to raise a prosecution when the law has been broken.  After all, a publican who has allowed drinking after hours in his establishment is reported by the police and the case raised by 'Regina'.  A disabled person who has experienced discrimination in the workplace or by a service provider cannot report the offence to the police for them to take forward in the same way as after hours drinking.  

“This is clearly wrong and proves that the Disability Discrimination Act and its amendments are seen by the government as words only and there is no intention to follow up with real change.”

Inclusion Scotland supports the recommendations put forward by the Public Interest Research Unit but the organisation would like to go further and demand that infringements of the law should be regarded as criminal offences.

-------------------------------------------------------------------------------------

Equality law powers 'under-used' BBC article on the report
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More use must be made of powers to stop discrimination on the grounds of race, sex and disability in Scotland, according to a report. 
The study found that Scotland's commissions for racial, sexual and disability equality have under-used their extensive powers. 
Researchers claimed that the bodies only investigated big test cases and did not use all of their legal powers. 
Disability and equal opportunities bodies have criticised the report.  The report from the Public Interest Research Unit, a social research organisation, suggested that more work should be done to help individuals pursue discrimination cases.  It said individuals were left to fight their way alone through complicated legal procedures. 
Equality law powers 'under-used' BBC article on the report

According to the survey of the eight powers that the Commission for Racial Equality Scotland, Disability Rights Commission and Equal Opportunities Commission have to enforce non-discrimination, only one has been used once in the last seven years. 
The study also said that Scotland's local authorities could be used to enforce some elements of discrimination law. 
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Jim MacLeod, General Secretary of Inclusion Scotland - a consortium of disability-led organisations – said, "The Public Interest Research Unit's evidence supports what we believe and provides findings for (the reluctance to use enforcement powers).  We have heard of a few cases where people are simply not being supported (by the relevant organisations)." 

However, Lynn Welsh, head of Scottish legal affairs at the Disability Rights Commission, denied the claims.  She said, "I don't think this is fair criticism. The report is exceptionally crude and looks at the numbers in a very simple way.  We do always look at whether it's appropriate to use all our powers.  We are getting tough in court and we are out there spreading the message among disabled people." 
John Wilkes, director of Equal Opportunities Scotland, criticised the report's "incorrect perspective" and said it did not paint an accurate picture of the work it carried out.   "It's a very narrow view of what our enforcement powers are and we wouldn't agree with the thrust of what they're saying," he said. "We always consider whether our enforcement powers are the right tool to deal with it and sometimes they aren't.  Sometimes just contacting the employer can be enough." 
Mr Wilkes added, "EOC currently has two investigations against Royal Mail and MoD, so that didn't seem to be captured in the report." 
-----------------------------------------------------------------------------------------------
Inclusion Scotland wants to know:  What has the DRC ever done for you?
“I had a job offer withdrawn in April on grounds, I believed, to be discriminatory and related to my disability.  The DRC, via their helpline, said that they also believed the action to be discriminatory.  “I was extremely disappointed that their support extended no further than providing that opinion and sending me a booklet detailing how to pursue a claim.
“It would have been my responsibility to see if I was eligible for legal aid, find a solicitor with experience in employment law, and contact the employer in question regarding various aspects of the claim.  I considered that my health would have been adversely affected by entering into such a process with no support. I therefore reluctantly decided not to pursue a claim.”  Simon, Edinburgh

Inclusion Scotland wants to know:  What has the DRC ever done for you?

Inclusion Scotland is planning to compile a dossier of disabled people's real life experiences, like Simon’s above, of trying to access the Disability Rights Commission.  We are looking for anecdotes that are both good and bad. 

If you have an experience of the DRC that you would like to share with us, please email Liz Ross at lizr@inclusionscotland.org or write to her at: Inclusion Scotland, 5a Sir James Clark Building, Abbey Mill Business Centre, Paisley PA1 1TJ tel: 0141 887 7090 or fax: 0141 848 7551 (you can request anonymity if you would prefer).

The resulting document will be sent out to all our individual and group members, MSPs and the Disability Rights Commission themselves.
-----------------------------------------------------------------------------------------------
DRC  - What We have Done for You……………..

Unfortunately, The DRC has declined our invitation to tell us what they have done for us.
“Nothing About Us, Without Us”

