The Adult Support and Protection (Scotland) Act 2007

Bill Scott of Inclusion Scotland raises some major questions in respect of legislative provisions affecting disabled people.

The Adult Support and Protection (Scotland) Act 2007 was given royal assent in March 2007 however aspects of it will only be implemented this autumn. A draft Code of Practice was published earlier this year and Inclusion Scotland has concerns that taken together the Act and Code pose a grave threat to the human rights of disabled people. 

At the time that the Vulnerable Adults Bill (note the change in name) was introduced to the Scottish Parliament alarm bells began to ring amongst organisations of disabled people. Suddenly over-night, all disabled people, regardless of the nature or degree of their impairment, become “vulnerable” and in need of State intervention. 
Though the name of the Bill was changed and some “safeguards” adopted, disabled people felt that overall politicians and civil servants - concerned to be shown to be doing “something” about the potential abuse of “vulnerable groups” - had not listened to their concerns and that perhaps disabled people might be even more abused through the intervention of local authority social workers wielding intrusive and draconian powers. 

Those powers include: 

· carrying out medical examinations to determine if an adult at risk has been sexually or physically abused and to determine their competence to make decisions; 

· removing an adult-at-risk from their own home and placing them somewhere else where they can be protected; 

· excluding an adult suspected of abusing the adult at risk from their presence for up to six months – even if the adult at risk does not agree with the exclusion.

One of the underlying principles (and safeguards) of the Act is that the adult “at risk” should participate in the process as fully as possible. Section 8(2) of the Act provides that the adult-at-risk is not required to answer any questions at interviews, and that the adult must be informed of that fact before the interview commences. 
Similarly Section 35(6) of the Act does not permit a council officer or medical practitioner to ignore an adult-at-risk’s refusal to be interviewed or medically examined even after an assessment order has been granted. 

How is this to be observed in practice? 
It is difficult to reconcile the underlying principle or these two provisions of the Act with the Code of Practice which states that even where signing or translation is required or if documents need to be converted to Braille to be understood by the adult-at-risk, these needs do not have to be met but only “considered” by council officers conducting visits or interviews.
How can someone participate “as fully as possible” when what is happening has not even been communicated to them because a council officer, having considered their need for signing/translation and acknowledged that the need exists, then decides not to provide it? 

Therefore contrary to Section 8(2) the adult-at-risk may not be properly and fully apprised of their right not to answer questions because of the failure by the council officer to provide communication/interpretation assistance. 
How can a person convey their refusal to be interviewed or intrusively medically examined under Section 35(6) if the council officer does not understand their communications because they have failed to provide a signer or interpreter? This may well lead to council officers being in breach of the law even though they follow the Code of Practice. 

Not only is the Code of Practice at variance with one of the principles underlying the Act it is also at odds with Article 21 of the UN Convention on the Rights of Persons with Disabilities(which the UK Government will be adopting later this year). Article 21 states that: 

“State Parties shall take all appropriate measures to ensure that persons with disabilities can exercise the right to freedom of expression and opinion, including the freedom to seek, receive and impart information and ideas on an equal basis with others and through all forms of communication of their choice, as defined in article 2 of the present Convention, including by”: …b) Accepting and facilitating the use of sign languages, Braille, augmentative and alternative communication, and all other accessible means, modes and formats of communication of their choice by persons with disabilities in official interactions;” 

“Ensure” is stronger than “take into account”, so the possibility exists that the Scottish Government may find itself in breach of an international treaty obligation. 

A second “principle” of the Act is that the adult-at-risk should not be treated less favourably than a non-disabled person in a similar situation. Yet the Act also empowers a local authority “in pursuance of a protection order, [to] enter any place where the adult at risk is and to remove that adult where this is authorised by a removal order”. 
Leave to one side for the moment questions of whether it is right that the state act this way towards any competent adult and ask whether an ethnic minority family or a woman suffering domestic abuse could be treated in this way? Surely in those instances it would be the abuser rather than the abused who was subject to removal? 
Yet this Act empowers local authorities to treat legally competent adults with solely physical or sensory impairments (and not lacking in capacity because of learning or mental health impairments), as though they were abused children. Inclusion Scotland cannot square that with the principle of not treating a disabled adult less favourably. 

Medical examinations 

Adults-at-risk may also be subjected to a medical examination to determine if they have been sexually or physically abused and to determine their mental competency. However Section 9 (2) of the Act states that the person to be examined must be informed of their right to refuse to be examined before a medical examination is carried out. 

There is a clear conflict in the Act between the council official only having to pay “due regard” to the adult’s communication needs and the adult’s absolute right to be informed of their right to refuse a medical examination. It is difficult to imagine anything more intrusive than an intimate medical examination carried out against a person’s wishes. Yet this may well occur if a disabled person’s communication needs have not been met. How does a medical examination carried out without informed consent square with the disabled person’s rights under the European Convention on Human Rights? (Notably, Article 3: “No one shall be subjected to torture or to inhuman or degrading treatment or punishment” and Article 8.1: “Everyone has the right to respect for his private and family life…”) 

Now we come to some of the most oppressive legislation that I have ever seen whose “safeguards” against misuse are so low as to be worthless. 

Assessment orders

 A local authority – which, remember, is supposedly bound by the principle that the adult-at-risk should participate in the process “as fully as possible” and must have “regard to the ….wishes and feelings of the adult” - can apply to a Sheriff for an “assessment order”.
 An assessment order allows an adult at risk to be removed from their own home to a place where a council official can interview them outwith the presence of an adult under suspicion of abuse (husband, wife, son daughter etc.) and/or where a medical examination can be carried out. 

To quote from the draft Code of Practice – “There is no requirement under the Act for the council to have previously arranged a visit under section 7, an interview under section 8, or medical examination under section 9 prior to applying for an assessment order”. The assessment order can even be granted without the adult-at-risk even being informed that a court hearing is taking place on the issue. 

Draft Code of Practice - “…the sheriff may disapply the requirement for notification (to the adult at risk) and a hearing (to hear their views and objections ) where the sheriff is satisfied that by doing so this will protect the adult from serious harm…”. 

You have to wonder how a sheriff will become satisfied that not informing the adult-at-risk will protect them from serious harm at a point in the process sometime before they have had an evidentiary hearing on what the risks towards them are. In addition how can an official give due regard to the wishes or feelings of an adult at risk when their views have not even been sought? How can the adult at risk be said to be participating in the process when an official’s first recourse, prior to any preliminary investigation, is to seek a court order? 

What about Article 6 of the European Convention in terms of the right to a fair trial? Surely it cannot be due process for an important decision to be made about a disabled person’s personal liberty – for the adult at risk can be removed from their home against their will – in that person’s absence, with no one representing their views and without their even being informed that the issue is before a court? 

Then we come to the “Catch 22” of the Act. An assessment order cannot be granted or carried out if the disabled person withholds their consent. However the sheriff can set aside the adult- at-risk’s failure to give consent if a council can show that they are likely to have been “unduly pressurised” by the person suspected of inflicting harm on them. 

So what constitutes “undue pressure”? Well, helpfully, the Code of Practice spells out that the adult-at-risk could be brought under “undue pressure” by someone who holds their trust and confidence. But the Code of Practice asserts, that there is an assumption that a relationship of, “confidence and trust”, exists “between parent & child, siblings, partnerships and friendships”. It is therefore difficult to envisage what could lead a sheriff to find that a relationship of confidence and trust did not exist between relatives. 
Thus, a finding that the adult-at-risk may have been unduly pressurised when withholding their consent must surely be granted almost automatically unless the person in question is a stranger to the adult-at-risk. 

And that is the “Catch 22” - a disabled person’s failure to give informed consent can be set aside if they have trust and confidence in the person who is suspected of abuse and their failure to give their consent can only be accepted if the person accused of abuse does not have their trust and confidence. In which case one might ask why they would withhold their consent?

The more trust and confidence you demonstrate towards your spouse, sibling or child, the less your views are taken into account. This is “Alice in Wonderland” law except in its brutal consequences wives removed from their husbands, parents from their child, and brothers from their sisters. 

Removal orders
If anyone is concerned that assessment orders might amount to arbitrary imprisonment against a person’s will (how else are we to view people being removed from their own homes to a social work facility without their consent?) then what are we to make of “Removal orders”? 

If a court grants a removal order, an individual can be removed against their will from their home and contact with their loved ones for a period of up to six months. This is at a point in the investigatory process where harm is not proven but only suspected. 
As with assessment orders a removal order can be granted where an adult at risk, who is only physically or sensory impaired and therefore competent to make an informed decision, has withheld their consent. How can that be right? 

No one would dream of forcibly removing a non-disabled woman from her home against her will simply because domestic abuse was “suspected”. So how is it that physically impaired adults are to be subjected to this type of intrusive intervention? 

There must also be concern that a removal order can be granted without the necessity of a hearing where all parties can be represented. Instead a sheriff may dispense with the necessity of a hearing at their own discretion. Yet a sheriff who does so will only have heard the views and opinion of the local authority and not those of the adult-at-risk. 
This seems at odds both with the principles of the Act and any concern with Human Rights. For example, this power is in direct conflict with Article 8 of the European Convention on Human Rights which guarantees that the individual should be safe from state interference in their right to family life. 

Can anyone conceive of circumstances where it would be right to remove someone capable of withholding their informed consent from their home without even giving them the opportunity to state their case before a sheriff? Has anyone in Government thought of the extreme mental anguish and distress this may cause to those affected - especially where it is subsequently found that no abuse has taken place? 

The unfortunate conclusion to be drawn is that the powers conferred by this Act are abusive and discriminatory as they treat all disabled people as though they were children incapable of making informed decisions. We believe that the courts will eventually strike down these powers as incompatible with Human Rights law but how many disabled people and their families will have suffered by then?

This article written by Bill Scott was published in the Legal Journal of the Scottish Legal Action Group (SCOLAG).  For more information on SCOLAG visit their website – www.scolag.org
