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Report to UK Disabled People’s Organisations

Third Session of the UN Ad Hoc Committee on a Comprehensive and Integral International Convention on the Protection and Promotion of the Rights and Dignity of Persons with Disabilities

Richard Light, Director, DAART Centre


The Third Session of the UN Ad Hoc Committee on a Comprehensive and Integral International Convention on the Protection and Promotion of the Rights and Dignity of Persons with Disabilities [hereinafter ‘AHC’] commenced on Monday 23 May 2004, at UN Headquarters, New York.  In accordance with previous meetings, the AHC sat for two working weeks, the Session closing on Friday 4 June 2004.

In contrast to previous years, it should be noted that a second AHC is scheduled for 23 August – 3 September 2004.

This report seeks to:

· Briefly describe proceedings;

· Emphasise technical issues of particular concern to UK DPOs, and

· Assess the extent to which the aspirations of disabled Britons are advanced under the existing arrangements.

That the report will not provide exhaustive analysis must be emphasised although, as will become clear, the unusual nature of this AHC aids brevity.

Preface

For the second year in succession, I had the honour of representing UK Disabled People’s Organisations [hereinafter, DPO’s] as a member of the governmental delegation, led by Liz Tillett (Department for Work and Pensions).  In my opinion, the helpfulness of that arrangement, despite sometimes differing priorities, has intensified and provides the single, most effective, means of ensuring that the interests of disabled Britons adequately inform and influence the AHC process. 

I am delighted to be able to report that, in addition to attending meetings within the UN, I joined other members of the UK Delegation at both formal and informal EU meetings.  Although the views of any EU member state have to be mediated with those of the other 24 states, I genuinely believe that – particularly in relation to proposals that would have been viewed as retrograde by UK DPO’s – we were exceptionally successful in proposing acceptable alternatives and achieving broad consensus.  

The very real cultural, political and historic disparities between disability policy and politics within the region continue to influence efforts to achieve a common position and, despite the largely positive responses to the AHC within Europe, occasionally present a significant barrier.  Colleagues should not lose sight of such complexities when reviewing EU Position Papers or seeking to advance the interests of their membership during this process.

Work of the AHC

Colleagues will be aware of the AHC Working Group’s outstanding achievement during the January 2004 meeting, in New York, which led to the production of a draft text for a Convention.  Despite the high-drama at the AHC that eventually authorised the establishment of that Working Group (2nd Session, 2003), this year’s meeting rapidly moved to formal negotiation of the text.  To emphasise the significance of this circumstance, prior to the 3rd Session, it was not at all clear whether some states would actively resist acceptance of the Working Group text.

Less helpfully, in my opinion, and at the Chair’s insistence, all negotiations were conducted in plenary which, predictably, resulted in a considerable increase in the length and complexity of the Working Group text.  It is demonstrably the case that there were Articles within the original draft text that provided alternatives or sought advice from the AHC.  Nonetheless, as a result of the two-week plenary, there are now so many proposals for amendments, some of which are contradictory, that the process of winning consensus may have been hindered.

It will be recalled that the 1st and 2nd Sessions of the AHC moved to ‘informals’ during the second week, providing the opportunity for states to reach agreement on what were sometimes extremely contentious issues.  Such process was aided by informals being restricted to representatives of states parties, removing any temptation to ‘play to the audience’.  

Whilst drawing attention to such temptations may do little for ‘entente cordiale’, I fear that such politicking has been so pervasive and, in some cases, so successful, that DPO’s need to be alive to the sometimes substantial disparity between the public pronouncements of states and negotiating positions of regions. The EU is the only region to openly negotiate as a region, with the practical result that individual states from other regions are able to make statements in plenary that they know will not form the basis of subsequent negotiation, because they do not reflect the majority views of their region.  Such difficulties are entirely obscured from NGO’s and only became obvious to me when I attended informals at the 2nd Session of the AHC.

To continue, briefly, with the negative, it should not be forgotten that it is easy to agree to anything where there is not the slightest intention of ratifying the subsequent instrument.  Although I am not suggesting that there are any states currently engaged in such a cynical process, it should be recognised that the greater the intention to honour international obligations, the greater the desire to ensure that the instrument is adequate to the task of promoting the outcomes desired – and the greater the risk of negative assumptions by observers.  There is an analogy referred to in reports on the DAA Human Rights Database: the more open the state, the greater the number of documented abuses.

The AHC completed initial discussion of the substantive elements of the Working Group text, although helpfully, in my estimation, negotiations relating to defining ‘disability’, the terms of the preamble and monitoring were postponed for a future session.  Each of these elements are likely to consume substantial time when they are eventually debated, not least because they prompt the greatest divergence of views amongst the international community.  Although a contentious element during EU meetings with NGO’s, involuntary intervention was not adequately addressed by the AHC.  

Issues of concern

Involuntary intervention

The World Network of Users and Survivors of Psychiatry adopted a strong approach to this matter, insisting that people with mental illness should never be subject to involuntary intervention, even at the cost of being held fully liable in law for their actions.  Like most within the disability movement, I abhor the sometimes barbaric nature of ‘treatment’ forcibly inflicted on people with mental illness; however, I have been unable to reconcile the expressed wishes of WNUSP and legal principles. 

It seems likely that proposals first made under the Mental Incapacity Bill will shortly resurface, so the protection of people with mental illness will become a matter of public concern, once again.  Whatever the outcome of domestic proposals, it is demonstrably the case that, internationally, survivors face systemic responses ranging from benevolence and empowerment to superstition and brutality.

In all other areas of contention (monitoring, definitions and preamble), the views expressed by UK DPOs are broadly harmonious; I would, however, be pleased to receive clear instructions from the UK Survivor Movement and the other DPO’s. 

To return the matter to the international arena, I would also advise that some states whose existing policies could not be described as ‘liberal’, appear to have given WNUSP assurances that they would formally support their call for a ban on any involuntary intervention.  Finally, on this issue, DPO’s – particularly those representing UK survivors – need to decide whether an ‘all or nothing’ approach is preferred: do we insist that an end to involuntary intervention on the grounds of mental illness is so fundamental as to invalidate any other discussion, or is it considered prudent to work toward effective protection for those subjected to intervention, either as a fall-back position or, indeed, as the preferred option for British Survivors?  

I sincerely hope that it will not occasion calls to ‘shoot the messenger’ when I report that, despite the assurances made to WNUSP, I do not think that the convention process will provide the occasion for a global ban on involuntary intervention but I will, of course, single-mindedly advocate the views expressed by disabled Britons.

Monitoring

That monitoring is likely to be the most difficult matter to resolve is uncontroversial; despite the impressive advances made in promoting human rights since the end of the Second World War, few states welcome outside intervention in their internal affairs.  Accounting for such fears, whilst ensuring effective monitoring, will likely present the greatest challenge when negotiating the final text of the convention.

To add to such complexity, and as some of you are aware, a number of UN agencies – including the Office of the High Commissioner for Human Rights – are planning an ‘experts’ meeting on monitoring and implementing the convention, scheduled for mid-July in Geneva.  Thus far, it would appear that the meeting will take place without the equal and effective participation of DPO’s
 and concerns regarding a lack of transparency are intensified by the revelation that proposals have already, apparently, been selectively circulated.  

The opaque arrangements for, and purposes of, the meeting are in stark contrast to the open and inclusive process in New York and I find it difficult to avoid the view that the meeting is either spectacularly ill advised, or a calculated effort to advance a particular, but veiled, agenda.  What is undeniable is that the agencies involved have embarked on an enterprise that may impede, rather than assist, progress at the AHC.

In view of the alarming number of amendments proposed for the Working Group text, many states, including those comprising the EU, have sought to ensure that the range of papers and views to be considered do not cause unnecessary delay in elaborating a convention.  Such efforts led to a uniquely UN phenomenon at the 3rd Session: the classification of a document from the Chair of the AHC as a “non-paper”.  Whatever the intent behind the ‘expert’ meeting, there is little cause to believe that it will be received any more enthusiastically.  Finally, and of particular concern to DPO’s and human rights advocates, the paper that appears to have been selectively circulated also, allegedly, falls short of proposing parity with existing treaty monitoring arrangements.

Defining “disability”

Whilst UK DPO’s appear to be united in their opposition to efforts to include a definition of “disability” in the convention (a view supported by the EU position), it would appear that DPO’s and NGO’s from some other regions do not share that view.  Although I would not claim to have discussed the matter exhaustively with all DPO’s, it should be noted that when I explained our reasons for resisting such efforts, they were generally well understood.  As with so many aspects of the convention process, I fear that consensus is impeded by the nature of the UN process and the way in which the NGO community has responded.

Preamble

Although a minority of states expressed a desire to negotiate the terms of the Preamble, prior to addressing the substantive Articles, at the start of the 3rd Session, the majority view was that such discussion should be postponed until the remaining text has been agreed.  In my opinion, this was the correct way to proceed, from both a practical and political perspective: there is still significant divergence of views about what the aims of the convention should be – to promote human rights, dignity, international co-operation, or a combination of some of such aims – and seeking to resolve such discord before dealing with the substantive issues would risk a long and unhelpful debate.  

The EU’s position remains that the convention should ensure access to existing rights, without discrimination, whereas some states and, indeed, DPO’s, have higher aspirations.  Such fundamental elements will form a central element in subsequent negotiations, whether relating to substantive articles or the preamble and UK DPO’s could helpfully convey their views on the nature of the convention to me prior to the 4th Session in August.

Ensuring that the views of disabled people continue to be heard

It would be a mistake to view the AHC process as a ‘done deal’, although we will not know the agenda for the 4th Session of the Committee until approximately 3-weeks before it opens.  Discussion at the 3rd Session suggested that the two-weeks would be devoted to a second reading of the draft text and informal discussions between states.  DPO’s should, therefore, seek to work with the government to identify necessary amendments prior to the 4th Session.

Conclusion

I remain pleased with progress at the UN, not least when recalling the uninspiring start to the process in 2002.  It is particularly gratifying to witness the considerable increase in disability-awareness amongst the international community, another reason that progress toward a final text must not be rushed.  I firmly believe that the process is every bit as important as any subsequent text, not least because of the high profile that disability has acquired and, after years of effort, acceptance from human rights agencies that disability is a human rights issue. 

Despite the negative assumptions drawn about the EU’s position in previous Sessions, the region’s commitment to circulating its position at the earliest opportunity – and discussing it openly with DPO’s from all regions – is now widely understood and commended.  Where difficulties remain, they appear to be as a result of the substantial diversity between member states and existing European law and standards.  DPO’s with concerns about the process, or the EU’s position, would be well advised to review existing policy within the Union.

Finally, it should be remembered that the European region offers the most highly developed and accessible human rights regime; it is to be hoped that the UN process will also serve to raise the profile of our human rights within the European system.  I would respectfully suggest that this is a matter that our own organisations might usefully explore.

I remain anxious to ensure that DPO’s and other interested agencies have access to all the information necessary to ensure their active and effectual participation in the convention process and committed to ensuring that the views of disabled Britons are fully accounted for at the UN.  I would be delighted to hear from any DPO that requires further information or wants to raise issues of concern to their membership.  Please do not hesitate to contact me at: director@daart.org.uk
Additional information

The UN web site provides detailed information on the conduct of the AHC, which can be accessed from the AHC ‘home page’:

http://www.un.org/esa/socdev/enable/rights/adhoccom.htm
The official record of revisions and amendments proposed at the 3rd Session of the AHC is available at:

http://www.un.org/esa/socdev/enable/rights/ahc3daily.htm
Finally, the official summary of discussion at the AHC can be found at:

http://www.un.org/esa/socdev/enable/rights/ahc3summary.htm
Apology

I apologise for the delay in circulating this report; I returned from New York with a chest infection, which kept me from work for several days.  As will be understood, this period of sick leave, when added to two-weeks away from the office, ensured a substantial backlog of work.
� The necessity for the coincidence of a “guilty mind” with the “guilty act” and is fundamental; precisely because of the nature of mental illness, defendants can evade culpability precisely by showing that they were incapable of forming the necessary guilty state of mind at the time of the offence.  It should be acknowledged that such finding need not prevent involuntary confinement which, unlike that of convicted criminals, may be for a period that cannot be ascertained or presumed when confinement begins.


� The last information that I was able to obtain from Geneva was that an IDA member organisation would be invited to attend as an ‘observer’.


� In my opinion, rather than passively observing proceedings in the plenary sessions, those DPO’s with an interest in particular draft Articles could more effectively use the time to negotiate a consensus position and to draft papers, for circulation in the plenary, so as to better ensure that state delegations are fully informed of disabled people’s views.
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